
Calendar No. 360
92D CONGRESS SENATE REPORT

1st session I No. 362

FEDERAL-STATE COMMUNICATIONS JOINT BOARD

SEPTEMBER 17, 1971.-Ordered to be printed

MIr. PASTORlE, from the Committee on Comnmerce,
submitted the following

REPORT
[''To accompany H.R. 7048]

The Committee on Commerce, to which was referred the bill (H.R.
7048) to amend the Communications Act of 1934, as amllended, to
establish a Federal-State Joint Board to recommend uniform proce-
dures for determining what part of the property and expenses of com-
munication common carriers shall be considered as used in interstate
and expenses shall be considered as used in intrastate and exchange
or foreign communication toll service, and what part of such property
service; and for other purposes, having considered the same, reports
favorably thereon without amendment and recommends that the bill
do pass.

The text of the bill is as follows:
Be it enacted by the Senate and House of Representatives of the

United States of Amnerica in Congress assembled.
SECTIOX 1. This Act may be cited as the "Federal-State Communica-

tions Joint Board Act"'.
SEc. 2. The Communications Act of 1.934, as amended, is further

amended by adding a new subsection (c) at the end of section 410 (47
U.S.C. 410) to read as follows:

"(c) The Commission sh:ll refer any proceeding regarding the
jurisdictional separation of common carrier property and expenses be-
tween interstate and intrastate operations, which it institutes pursu-
ant to a notice of proposed rulemaking and, except as provided in sec-
tion 409 of this Act, may refer any other matter, relating to a common
carrier communications of joint Federal-State concern, to a Federal-
State Joint Board. The Joint Board shall possess the same jurisdic-
tion, powers, duties, and obligations as a joint board established un-
der subsection (a) of this section, and shall prepare : recommended
decision for prompt review rand action by the Commission. In addition,
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the Sta.te nmlembers of the Joi t. IBoard shall sit with the Commission en
bane at ally oral argnmlntll that, Im:a be scheduled ill the proceeding.
The Commission shall also afford the State members of the Joint Board
an l pportunllity to participatte in its deliberations, but not vote, vwhen
it hals under consideration the recolmellded c decision of the Joint
Board or any futrther decisional action tha.t -may be required in the
proceedlillg. The .Joint Boardc shall be composed of three Commis-
sioners of the Commission and of fonl Stalte commissioners nominated
by the national] organization of the State commissions, as referred to in
sections 202(b) and 205.(f) of the Interstate Commerce Act, and ap-
ploved by the Commission. The Chairman of the Commission, or
anot-her Commissioner desionated by the Commission, shall serve as
Chairlman of the Joint Board."

PUI:I OS, OF IILCSIS A r'TION

The purpose of this leg'islation (H.R. 7048. as reported by the com-
mitt;ee), is to establish a Felderal-State Joint Board to consider matters
rearding jul:ris(dictional separation of comlmunications common car-
rier property and expenses between interstate and intrastate opera-
tions. It woulld establish a procedure whereby both Federal and State
representatives participate in separations proceedings which were
plreviously considere( primarlily at the Federal level, but it would re-
tallin in the Federal Comm un ications Conl mission supeliintenldence of
the regnlation of interstate teleplhole rates.
4A. Se7Waratios)s

Title II of the Comnmunications Act of 1934, as amended, 47 U.S.C.
§ 201 fl. provides for regulation of interstate communicatio ns common

carriers by tl-le Fedelral Communications Commission. The Commis-
sioII, in determininglv whether the rates charged by the various carriers
are reasonable. must first determilne a rate base for the utility. Thus
it must determnine the costs of renderinig the service which the utility
recovers froml the public in the form of rates. The carrier is entitled
to earin at reasonabble retllrn on its plant investment in colmmon carrier
service and to recoup its expenses reasonably incurred in furnishing
the service.

Telephone utilities, however, are subject both to Federal and State
regl:lation. Thle Federal Govelrnment regrtlates interstate carrier serv-
ices while tile States exercise jurisdictioll over intrastate toll and local
excllange services. TWhile the jurisdictions are separate for interstate
aild intrastate services, the plant facilities are to a great extent the
sal.me lor both. Tile household telephone instrument, for example, is the
sanle wh-ether the call is made intrastate or interstate. Thus, in order
for each jurisdiction effectively to exercise its authority, procedures
ale needed to apportion the costs for services under each jurisdictioll.

Seplaraltion of costs for each jurisdiction is not subject to precise
definition. Neverth-clleless, the allocation:s of costs must be reasonable,
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i.e., the iate base for each jurisdictioll must have appropriate corIela-
tion to the different uses of the commonly used plant. See Smith v.
illinaois Bell l'elepholwe C(o., 232 U.S. 1:3.-; (1930) ; Ailiwiesota Rate
Catses. 2;30 U.S. ;.52, 4.35 (19183). Accordingly, the Commission is not
free arbitrarily to cletermine the rate base, but rather, it mulst first
ascertain the plant costs and expenses upoIn which- to base interstate
telephone rates.

'he telephollne industry in the United States is vast. In 1!)69, for
examnple, over 100 million telephones accounted for approximately 16'19
billion calls of which 91/2 billion were toll calls (intrastate and inter-
state). The Bell SNystelm accounUted for 96 million of these telephones
and 1i60 billion calls. Out of 577 mnillion miles of wrire (including
cables) for telephone c:lrriels, the Bell System owned 55-4 million
mliles. 'l'lle ,oss plant ilvestmlent oif all teleplholle (alliers was $5 1.7
billion w itl Bell's p1lallt investmllent a m1ollltill to $4 8.7 billion, and(
total operat ing revenues ill 19(i9 wele e lfi.8 billion for all ca1rriers. $16
blillion of wA-hlicl was iell's. The Federal (Communications Co-mmission
legulates applloximnately 30 percenit of the BSell System plantj the
States regula]te the rest.

Although the States regulate, in the aggregate, 70 percent of Bell's
plhlt investmellt, no one State has jurisdictioll overl a's mniuch as the
approximately 30 percent regulated by the Federal Communications
Commnnission, . and the interests of the various States can be different.
More impolrtanlt]y, the Federal G-overinent )preempts the States in the
area of Federlal jurisdliction. Thus, if the Commission declares its rate
blase to inclde ccertain costs, tllese costs are not usecd inl determining
a, State's rate base: conversely, if the Federal Comnmunications Com-
Iission does not use certain costs. the State may be left wvith these
costs in deterllmining its rate base-and corrlspondingly high]elr rates
for local services to the local consumer.

''llTe deternlliation of the rate base at the Federal level then, ]has at
stlong relation to the rates wh]ich ae charled at the local level. Ac-
coldiil'ly. the procedulires for establishingo the selparatioins of plant and
expelnses .at tile Federal level have invoked great concern among the
States as nuanifested 1)b the interest expressed by the National Asso-
eilation of Regulattorv 1tility C'olmissioners (NARUC).

AWhenl for technological or other reasons. Bell's rate of return is
expected to exceed reasonable lilits, tile lederal Collinnunicatiolns
(Commission canl mno\-e to reduce interstate rates. Since the Conlmission
was formed in 1934. it has consistently ledluec interstate rates. These
reductions are not to be conlfused with shifts ill re\lemnle requiremenlts
lesuiltilln frol lmo(lific;atiolls ill separations ploceCldles. Since such
shlif'ts c:t1 not be arbitramy . thley canlnot be occasioned by tile fact that
IBell vwould othl-er-is, lhave excess earnlings. Nevertheless. shifts of
revelille 'letlileqtlemIts from intrastate to intelstate operationis do re-
duce the interstate rate of returl. The Commln ission h]as made suchl
slhifts, l1rior to L70., in se 'o1ral occasions as follows:
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SEPARATIONS CHANGES TRANSFERRING REVENUE REQUIREMENTS FROM STATE TO INTERSTATE OPERATIONS
PRIOR TO 1970 1

lIn millions of dollars]

Revenue Revenue
requirement requirement

(time of (current
Year Change change) value)

1947 ... Simplification in methods ........-- .....----- 13 80
1952 Charleston plan -------- - ----------- 30 235
1956 -... .Modified Phoenix ........... 40 140
1962 ------ Simplification in methods ---- -----....... - - - - 46 90
1965 -.... Exchange plant plan .-.-.-.. .. ..........-.. 134 177
1969 ..... FCC plan ...---.......... 108 108
1969 -.... Mechanical changes ...... ..........-.....- 35 35

Total --..--.......-...... 406 865

It should be noted that annual revenues of the Beli System increased during this period (1947-1969) from $4,000,000,000
to 14,500,000,000.

B1. F('C-NAli'UA U coo/peration,
The abo\-e separat tions revisions iesu]tecd from either the recomllmell-

datiolns of a colnlllittee of statf n'lenlbers of the Federal Cominuniica-
tions CoIn1ntuissionI and State commissions, formed in 1941 to formultte
equitable llnd sinmple separations procedures, ol- from Federal Coln-
Ililulicatiolis (Con-linissioll hlearlings oil tile subjlc(t (sucl as I)ocket No.
1G258). Inll addition, tile Commlission has proxvided for NAPRUC ob-
servers at infolrmal confierences with the Bell Systeim under the "con-
tilul tilig SpIlVC i'lan]t(e procedures. "Conitilinii1g surveillance" is a cotn-
tilnluol1s study anil review of tIle carlier's intel'state car1linLgs wllereby'
tle Colnlnissioll alnd the carric' agrlee to volulitary ate reductiollns
wltenl wartralnteed by thle company's overall level of earlintgs. This pro0-
cedure, accordin0g to tile Comnmission, reduces the regultlatory lag whih
is usalilyT presint, in drlawn-out hearings; it also sa\ves both public attd
!)1i rate resources.

Since Jaiiularv 1969 wlhen the FCC-NNARIZJC Separations Manual
was mnade part of the FCC's rules, NSARUC has hliad at its clisplosal the
opportunlity to )petitionl tile Comnmission for rileniakiing to chanlge
sepal-atiol1s procedures. Nevertheless, 'NAR.C found tie existing
mtethods of ;irliviOlgr at sepalations procedtres to be ittsuicieint for
adequate expressionl of the intelrests of tile States.

The FCC, by lettel of Marlch 17, 1970, to tile NARUC. sugrgested
that pienldillg Jurisclict:ion0ll separations proposals be considlered by a
Federal-State joint board. The FCC Olt lMay 20. 1970. adopted a notice
of proposed rulemlaking alnd order colnvenling the joint board pursuant
to its authoritv ulldei tile (Comlmunicatioins Act of 19;34, as amelnded,
47 U.S.('. 410.

That joint board operated ulider procedures almost identical to those
which would be mandatory by H.R. 7048. Thus, the board consisted
of three FCC comnlissioners and four State commissioners nominated
by NARUC, w ith the Chailrman of the FCC serving as the chairman
of the joint board.

On August 6, 1970, the joint board convened, and and aeek later it
recommended proposed rule changes to the FCC. Shortly thereafter,
the Comlmission issued a further notice of proposed rulemaking, call-
ing for comnments from interested parties on the proposal-the so-called
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Ozark plan-of the joint board. On October 28, 1970, the Commission
adopted a report and order which adopted the recommendations of the
joint board on jurisdictional separations. The revised procedure re-
sulted in an additional shift of approximately $126 million in revenue
requiremnents from intrastate to interstate operations.

Your committee was kept advised of developments as they arose
during this period. These developments demonstrated a further at-
tempt on the part of both the FCC and the States to cooperate in set-
ting separations procedures.

During these proceedings, the FCC and the NARUC reached agree-
ment on legislation which would write into law the procedures then
being followed. This legislation is H.R. 7048 which passed the House
on August 2, 1971.

PROVISIONS OF TI-iE BILL

In essence, H.R. 7048 would make mandatory the procedures volun-
tarily followed last year in the formulation of the Ozark Plan.

H.R. 7048 would amend section 410 of the Communications Act of
1934, as amended, 47 U.S.C. § 410, to provide for a Federal-State Joint
Board to consider matters regarding jurisdictional separation of com-
munications common carrier property and expenses between interstate
and intrastate services. As in section 410(a) of the act, the proposed
section 410(c) would provide that the joint board's decision is the
equivalent of an examinlerls opinion in that it would "prepare a recom-
mended decision for prompt review and action by the Commission."

The joint board would have seven members: Three FCC Commis-
sioners selected by the Commission and four State commissioners nomi-
nated by the national organization of the State commissions, and
approved by the Federal Communications Commission. The Chair-
man of the Federal Communications Commission would be the chair-
man of the joint board if he is on the board. Otherwise, the full Com-
mission would designate the chairman of the joint board.

The bill would require that once the Comninissioni institiltes a pro-
ceedingl pursuant to a notice of proposed lulemahking regarcdiing julis-
dictional separations it must refer the nmatter to the joint boatrd. HI-lol-
ever'. the Commission could deny a petition for uldemakinli-' \withlut
first referring it to the joint board. The Commission nmay, in addition.
refer other communications common carrier nimatters of concern to both
Federal and State governments to the joint board except where such
action would run counter to the general provisioins of section 409 of' the
act 'relating to adjudicatory cases and cepositions, subpoenas iad othe('l
matters regarding witnesses.

W\ hen the Commission considers the recomlmended decisionl of the
board, orl other orders of decisional importance regarding the separa-
tions proceedling, it must allow the State members of the joint boadcl
the opportunity to sit el bane with the Comnmission for oral arglmnlents
and deliberatiolls. In order to retain Federal superiintenl elce inI tlis
field, however, the State members wollld not vote on the final decision.

C'. Leyislati.v co, s8ideration
The House Subcommittee on Communlications and Power held hear-

illgs on I-.R. 7048 oil June 28, 1971. The Chairman of the FCC alld the
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]I'residelnt of the NAJR\UC testified ill favor of I.R. . 708 and no o1le
alPear ed in opposition to it.

Yonli conillnittee Ilhas in recent tweeks ire i-eived 1lally coliniiiiiiicatiolis
fromn a sulbstantial nilmnbel of State Ire'illatorv COmnilissioIns tilO1ro1g-
out the United States uLrging i nlneldiate actioni. Ill addition, it held
extensive hearings ill thie Ninety-Fi'ist Contess on this nmatter. At
those liearings, besides the FCC. represenltatives frloil over 4() State
utility commiiiiissions aplpeared or filedl statemeilts.

CoNcrusI:oN

'IIhe procedriies :for settilgl jurisdlictionlal seplarationls oi cost-s aiid
expeiises for interstate and ilitrastate coinnluillications carrlier o)era-
tions shollid be decided \vithl both Federal alnd State parlticipat ion. TI'ie
provisioiis of 11.R. 7048 vwoilcl achieve tile plui'pose of joillt palrticipt-
tion without abandloning Fedteral snuperilitendence ill tile field.

(COSr ESr1ATEs PUIRSUA\N''i TO SECTION O:5 t' TrIIi; IJIE.IISIArJVi:
RE(IOGANXl:ZATIo- Acr OF 1970

Enactment of the bill will not result in anyl additional cost to the
(lorve lnmlen1t.

T'I'le comniittee is not a.xare of any estinmates of cost by aLny lederi I
agency whAiclc ale different from tilme estill-late lImaIde b tflhe conillmmittee
ill the precedinug paragraph.

CITANGES :rIN Eq]XisrtIxG LAWSV

In compliance wvithi Subsection 4 of ruile XXIX of the Standiig
ltles of the Senate, changes in existing law made by tile bill as re-

ported are shownvl as followIs (existilln law- illn wich no change is
proposed is showi\ in rom011an existillg law proposed to lie omitted is
enclosed in black brackets; new matter is shlown iln italic):

SIC'ION 410 OF T1'HE COMMUNICATIONS ACT OF 19:;-

TITLE IVT-PROCEDI)URIAL AND I) I)M3INISTILATIVI: rOVI,\S[roNS

USE OF JOiNT WOlI:I)S-COOEAlIiATiON vtIT ST\TE C0MI3[i$SlONS

SEc. 410. (a) .Except as prlovided il section 409(), tie Coiiiinissioii
may refer any matter arisinlg in the administration of this Act to a
joint board to be composed of a nelmber, or of anl equal nulmber of
members. as determined by the Commission, from each of the States
in which tile w ire or radio conmnlnication affected by or involved in
TIle proceedilng takes pilace or is lropose(d. Folr pullrposes of acting uponI
such matter any such board shall have all the. jurisdiction and powers
confelred by la\v IIlpo il n examii iner pio\ided for ill secftioll 11 of tlhe
Administrative Procedlnre Act, clesignalted by tile Comnililission, aml
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shall be subject to the samle duties and obligations. The action of a
joillt board shall hla\e such force and effect anlld its ploceeclings shall
be conducted ihl such 1rmanmer as the Commission shall by regulations
prescribe. The joint board mlember or memlbers for each State shall
be nominated by the State commission of the State or by the Gover-
nor if thelre is no State commission, and appointed by the Federal
Commlunications Conmmission. The Commnission shall have discretion
to reject anty nominee, Joint board members shlll receive such allow-
ances for expenses as the Commlission shall plovide.

(b) The Commission may confer with any State commission having
Legulatory jurisdiction with respect to carliels, regardilg the relation-
ship between rate structures, accounts, chalrges, practices, classifica-
tions, and regulations of calrriers subject to the jurisdiction of such
State commission aCd of the Commission; and the Commission is
authorzed under such rules and regulations as it shall prescribe to hold
joint hearings with any State commission in connection with aly
matter with respect to which the Commission is authorized to act. The
Commission is authorized in the administration of this Act to avail
itself of such cooperation, services, records, and facilities as may be
atiordled by any State comission.

(c) The Comm7inssion shall refer anby proceeding regardintg the jar-
isdictional sepa'ratio7n of co77mmon cariier property azd expenses be-
tween interstate and i/trastate operationis, owhich it institutes pursuant
to a Notice of Proposed Rule Mla7kingq and, except as proovided in7 Sec-
tion 409 of this Act, ma(qy refer any other a77tter, relating to comv?,mon
car'7ier communications of joint Federal-State concern., to a Federal7-
State Joint Board. The Joint Board shall possess the samne jurisdic-
tieot, powers, duties and obligations as a joint boalrd established under
subsection (a) of this section. and shall prepare a recomemede d dleci-
sion for pro77mpt reviewu and action by the Com7missio7n. In addition, the
State members of the Joint Board shall sit with the Commv7ission el,
bane at any oral argument that may be scheduled in the proceeding.
The Coqnmnission shall also afford the State me7nbe7s of the Joint
Board an opportun9ity to participate in, its deliberatioins, but not vote.,
qvhezn it has under consideration the reco??,9ievded decision of the Joint
Board or ac.7y further decisional actiogn that may be requi(red in, the
proceeding. The Joint Board shall be composed of three Commission-
eis of the Com?,v?7iission, an.d of four State coq7?missioners nlominated by
the nqationqal organiz.ation of the State co?,maissions, as referred to in
sections 202(b) anld 1205(f) of the JInte.rstate Cnoe,7ece Act. and ap-
prov:ed by the Co?,qmission. The Chairma)nl of the Con7vnqission, or an-
other Comm7,issiov7er designated by the Comm,n7ission, shall serve as
Chairman of the Joint Board.

O
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